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Attitudes both of the law and of members of society towards personal insolvency and to 

bankrupts have evolved considerably in England and Wales. A movement, starting with the 

abolition of imprisonment for bankruptcy in 1869, has taken personal insolvency from the 

realm of crime and moral outrage and into the commercial sphere where it more properly 

belongs. 

A significant step in this evolution came with the Enterprise Act 2002 which made a number 

of key changes to the personal insolvency regime. According to the Insolvency Service:  

"The primary purpose of the individual insolvency provisions of the Act was to provide a 

modern bankruptcy regime that encourages business start-ups and allows those who have 

failed honestly to achieve financial rehabilitation whilst repaying the most they can 

reasonably afford to their creditors, and to have a second chance to make an economic 

contribution to society.”  

A significant change brought about by the Enterprise Act was the reduction of the automatic 

discharge period from three years to one year. At the same time, the Act introduced 

Bankruptcy Restriction Orders (BROs) designed to address those bankrupts considered 

dishonest or blameworthy by the Official Receiver. 

Once introduced, BROs added to the range of powers available to the Official Receiver and 

to trustees to deal with the minority of bankrupts who fail to properly comply with their 

obligations. A significant power, left in force by the Enterprise Act was the power, under 

s.279(3) of the Insolvency Act 1986 for trustees and the Official Receiver to obtain a court 

order suspending the bankrupt’s discharge. 
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Section 279(3) states:  

On the application of the official receiver or the trustee of a bankrupt’s estate, the court may 

order that the period specified in subsection (1) shall cease to run until—  

(a) the end of a specified period, or 

(b) the fulfilment of a specified condition. 

This is plainly an enabling provision and, therefore, the power arises only upon the fulfilment 

of the requirement set out in subs.(4):  

"The court may make an order under subsection (3) only if satisfied that the bankrupt has 

failed or is failing to comply with an obligation under this Part." 

The obligations to which subs.(4) refers are those obligations imposed upon a bankrupt by Pt 

IX of the Insolvency Act 1986. Those include the wide-ranging obligations in s.333(1) of the 

Act:  

(1) The bankrupt shall—  

 

(a) give to the trustee such information as to his affairs, 

(b) attend on the trustee at such times, and 

(c) do all such other things, 

as the trustee may for the purposes of carrying out his functions under any of the Group of 

Parts reasonably require. 

The court’s power under s.279(3) is, however, discretionary. Accordingly, it does not follow 

that every bankruptcy in which there are minor breaches of s.333(1) should have its discharge 

suspended. However, if the court decides to exercise its power under s.279(3), the legislation 

is more prescriptive as to the form of order which it may impose. 

Section 279(3) allows for two possible types of order. The first possibility is that the court 

may suspend the discharge for a fixed period of time. The second possibility is that the court 

may suspend the discharge until a specified condition is fulfilled. 

There is at present little guidance on when a court should order a fixed term suspension and 

when it should order a suspension until the fulfilment of a specified condition. In general, the 

court is most likely to be guided by the application which is made and, therefore, ultimately 

the wish of the trustee. 

As a result of two recent decisions on applications under s.279(3), trustees are likely 

increasingly to apply for tough orders which impose indefinite periods of suspension on 

bankrupts. 

The first decision was that of Rose J in Mawer v Bland. In Mawer, Registrar Baister ordered 

the suspension of the discharge of Mr Bland’s bankruptcy with an order which included the 

following terms:  



1. "The period for the discharge of the Respondent from bankruptcy shall continue to be 

suspended and shall not run again until the Applicants have or either of them has 

confirmed to the Court in writing that the Respondent has properly and fully co-

operated with the Applicants in all respects required of him. 

2. The trustees are to file and serve a report confirming such cooperation within 14 days 

of being satisfied thereof, and shall specify therein the date from which the discharge 

period has again run and the consequential date of the Respondent’s discharge." 

Mr Bland appealed this order to the High Court where it was heard by Mrs Justice Rose. 

Before Rose J, counsel for Mr Bland argued that the order placed too much discretion in the 

hands of the trustees. He submitted that the order, "appears to delegate the Court’s 

supervision of the period of bankruptcy to the subjective appreciation of the trustees". Mr 

Bland’s counsel instead sought an order either for a fixed period or at least for the condition 

to be more specific, and presumably not related to the subjective opinion of the trustee. 

Rose J admitted that she was "initially attracted" by Mr Bland’s submissions. Nevertheless, 

on the basis of a concession made by Mr Bland’s counsel and on the basis of submissions 

made by counsel for the trustee, she dismissed the appeal. I return to the concession and those 

submissions later in this article. 

The second decision was that of His Honour Judge Behrens in Wilson v Williams. This was 

an appeal by Mr Wilson against the following order of DJ Edwards:  

"An order suspending the automatic discharge of Mr Wilson’s bankruptcy until such time as 

[the Trustee] prepares a report and files it with the court confirming [Mr Wilson] has 

complied with his duties and obligations to [the Trustee’s] satisfaction [or] the court orders 

otherwise."  

Mawer was cited to Judge Behrens by counsel for the trustee. Mr Wilson argued that the 

effect of this order left him "at the mercy of the trustee and [he] might be left as an 

undischarged bankrupt for an indeterminate time". Mr Wilson argued that this was contrary 

to the policy of the Insolvency Act.  

Like Rose J, Judge Behrens was "initially attracted" to the submissions made in opposition to 

the order. However, also like Rose J, Judge Behrens dismissed the appeal. 

Two factors appear to have significantly influenced the judges hearing these appeals. 

First, they were evidently persuaded that a bankrupt subject to such an indeterminate 

suspension is adequately protected by his ability to apply to court for discharge. The orders in 

both cases contained a liberty to apply and, in any event, a bankrupt has a mechanism to 

apply to the court under r.6.216 of the Insolvency Rules in the event that he complies but the 

trustee refuses to certify that compliance. 

The second factor influencing the judges appears to be that both felt the orders under 

challenge were commonly made following such applications. The evidence before the courts 

on which this conclusion was based is somewhat difficult to discern. Indeed, the source 

appears to be a concession made by counsel for Mr Bland in the Mawer case. Although we do 

not know what prompted this concession, it was apparently adopted by Judge Behrens as 

accurate in Wilson. 



It would be wrong, however, to think that Mawer and Wilson can be dismissed as merely 

cases which represent a continuation of a long-established practice. On the contrary, they 

marked a significant shift in the jurisprudence of the court. They represent a shift away from 

the interests of the bankrupt and in favour of the trustee and the creditors. In so doing, they 

represent something of a movement against the prevailing tide of insolvency jurisprudence. 

The extent to which these cases represent a shift can be seen by comparing them to the 

Shierson case, referred to above. In that case, the Chancellor, Sir Andrew Morritt, identified 

"substantial failures by the Bankrupt to comply with his obligations under Part IX". He 

further identified, "many important respects in which there is still a lack of information on 

matters which ought to be within the knowledge of the Bankrupt". Despite those highly 

critical findings in respect of the bankrupt’s conduct, the Chancellor considered the 

appropriate remedy to be a fixed-term suspension under s.279(3)(a).  

This is consistent with guidance provided by the Insolvency Service in April 2004 intended to 

explain the effects of the changes brought about by the Enterprise Act 2002: 
 

"The suspension order should either specify a period of time for which the running of the 

discharge period will be suspended or one or more conditions to be fulfilled before the 

running of the discharge period can be resumed. The undischarged bankrupt should not be 

put into the position of not knowing what he has to do to reinstate the running of his 

discharge period, if the suspension is not for a determined period of time." 

Guidance in a similar form was repeated in April 2008:  

"The bankrupt’s discharge can only be suspended for a specific period or until certain 

conditions are met and not indefinitely. It is important that the bankrupt knows what he/she 

has to do to reinstate the running of the discharge period or otherwise when the discharge will 

have effect." 

The order made in Mawer and Wilson represents the most draconian form of order which can 

be imposed by a court following an application for suspension by a trustee. Indeed, it is an 

order which completely shifts the emphasis of the regime imposed by the Insolvency Act 

once it is made. In the ordinary course, a person made bankrupt can expect, after a year has 

expired, his/her bankruptcy to discharge. The onus is on the trustee to bring an application if 

he/she feels that the bankrupt is in default. If, following such an application, the court 

imposes an order of the sort made in Mawer and Wilson, the polarity shifts completely. 

Thereafter, the bankruptcy is expressed to run indefinitely, until such time as the trustee 

determines that adequate compliance had occurred and he/she reports accordingly to the 

court. If the bankrupt believes he/she has complied but the trustee disagrees, the onus is then 

on the bankrupt to apply to court to free themself from the bankruptcy. 

There may well be circumstances in which policy considerations strongly point to such an 

order being required. It is well-known that bankrupt individuals often take significant steps to 

obstruct and mislead trustees. It may well be that, even after one year, the trustee is not only 

unable to state that full compliance has occurred, but also unable to know how much more 

there is to discover. Public policy clearly cannot allow a bankrupt to obstruct for long enough 

that time simply expires on the bankruptcy. That would plainly not be in the interests of the 

bankrupt’s creditors. 



There is just as great a risk, however, from a public policy perspective, if the Mawer and 

Wilson order becomes mainstream. The noble principles identified by Parliament at the 

passing of the Enterprise Act 2002 are plainly not served where a bankruptcy is left 

undischarged for a lengthy and indefinite period. Those noble principles ought only to be set 

aside where there exist powerful countervailing policy reasons for doing so. These can surely 

only arise in the most exceptional cases. 

There is also a practical consideration here. A functioning and efficient personal insolvency 

regime must properly impose an obligation on the trustee to make substantial progress during 

the period prior to the automatic discharge. Save in the most exceptional circumstances, a 

court could reasonably expect a trustee to be able to identify, by the time the application for 

suspension is made, either a time period during which full compliance will likely be achieved 

or a list of questions which remain to be answered. In those mainstream cases, the court 

should properly suspend the discharge either for that fixed period or until such time as the 

bankrupt has provided honest and cooperative answers to those questions. 

The ability of a trustee to request the type of order made in Mawer and Wilson provides 

something of a disincentive to make this progress. The making of such an order deprives the 

bankruptcy of the sense of urgency which is needed to create an efficient and functioning 

system. Bankruptcies cannot be allowed to become drawn out indefinitely whilst the trustee 

undertakes increasingly speculative searches for assets and information. 

Parliament should note with some concern the concession made by Mr Bland’s counsel in 

Mawer. If he is right and such indefinite orders are becoming commonplace, the efficiency of 

the personal insolvency regime could be under serious threat. Section 279(3) is an area which 

would now benefit greatly from guidance by the appellate courts. 
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