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Anti-social media

IN BRIEF
 f CPS has issued new guidelines 

for prosecutors on cases involving 
communications sent via social media.

 f There is an inchoate patchwork of 
Blasphemy law in the British Isles that is well 
overdue for reform

ff Section 1 of the Malicious 
Communications Act 1988 (triable either 
way) holds that: 
(1) Any person who sends to another 
person— 
(a) a letter, electronic communication 
or article of any description which 
conveys— 
(i) a message which is indecent or grossly 
offensive; 
(ii) a threat; or 
(iii) information which is false and 
known or believed to be false by the 
sender; or 
(b) any article or electronic 
communication which is, in whole or 
part, of an indecent or grossly offensive 
nature, 
is guilty of an offence if his purpose, or 
one of his purposes, in sending it is that it 
should, so far as falling within paragraph 
(a) or (b) above, cause distress or anxiety 
to the recipient or to any other person to 
whom he intends that it or its contents or 
nature should be communicated.
ff Section 127 of the Communications Act 

2003 (only triable in the Magistrates’ 
Court) holds that: (1) A person is guilty 
of an offence if he— 

T
he law has long been concerned 
with what people can and cannot 
say publicly. As long ago as 130AD 
a Praetor’s Edict (a proclamation of 

Roman law) held that shouting at someone 
contrary to good morals could be punishable. 
In 1275 the first statue in England dealing 
with defamation came into effect, the 
“Scandalum Magnatum”, which made it a 
criminal offence to speak ill of the great and 
the good of the kingdom. The Court of Star 
Chamber, which was abolished in the 17th 
century, enforced libel laws without any 
impunity. The lawyer and polemicist William 
Prynne (1600-1669) was a notable recipient 
of Star Chamber justice. Having written a 
book about stage plays that was deemed to 
have insulted the queen, he was pilloried 
and had both of his ears cut off. When an 
undeterred Prynne repeated his comments, 
he had what was left of his ears cut off and 

had “SL” (seditious libeller) branded into his 
forehead.

New guidelines
Those reading this will be unsurprised to 
hear that the Crown Prosecution Service’s 
new guidelines for prosecutors on cases 
involving communications sent via social 
media (in effect as of 10 October 2016) make 
no mention of ears being cut off or being 
pilloried. Indeed, the new guidelines are 
meant to deal with people who would wish 
such things upon others.

The use of the internet as a tool for 
spreading hate is a regular occurrence 
these days. The examples are numerous 
and frequently shocking. In a particularly 
nasty case a mother and her daughter (who 
has Down’s Syndrome) were the target of 
sustained on-line abuse for over six years 
and as a consequence had to move house 
three times. 

The new guidelines are not, as some parts 
of the media were erroneously describing 
them, new laws. They are guidelines that 
the CPS will now apply to contemplated 
prosecutions under existing laws. There exist 
criminal laws that are designed to deal with 
on-line abuse, and in particular:
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(a) sends by means of a public electronic 
communications network a message or 
other matter that is grossly offensive 
or of an indecent, obscene or menacing 
character; or 
(b) causes any such message or matter to 
be so sent. 
(2) A person is guilty of an offence if, 
for the purpose of causing annoyance, 
inconvenience or needless anxiety to 
another, he— 
(a) sends by means of a public electronic 
communications network, a message that 
he knows to be false, 
(b) causes such a message to be sent; or 
(c) persistently makes use of a public 
electronic communications network.

In addition to that there is the Protection 
from Harassment Act 1997 which creates 
civil and criminal causes of action for 
harassment. “Harassment” under the Act 
“includes alarming a person or causing 
distress” (s 7(2)) and can include “speech” 
(s 7(4)), and is applicable to written 
communications.

There are, therefore, existing laws 
that are designed to deal with extreme 
unpleasantness on the internet. And there 
is now a new law: ss 32-35 of the Criminal 
Justice and Courts Act 2015 is designed to 
deal specifically with so-called “revenge-
porn”. 

What do the new guidelines do?
The first thing that the guidlines do is to 
divide types of communication offence into 
categories:
ff Category 1: threats of violence to the 

person or property;
ff Category 2: stalking, controlling or 

coercive behaviour, disclosing private 
sexual images without consent, an 
offence under the Sexual Offences Act 
2003, and blackmail;
ff Category 3: Breach of a court order 

or statutory prohibition, e.g. juror 
misconduct, contempt, breaches of a 
restraining order;
ff Category 4: Communications that don’t 

fall into any of the above categories, 
“those which may be considered grossly 
offensive, indecent, obscene or false”.

Of the four categories, it is the final 
category that is of most interest from a media 
perspective, because category 4 deals with 
the issues of “virtual mobbing”, “dog-piling”, 
“baiting”, “flaming”, Photoshopped images, 
false profiles, and all the other assorted modi 
operandi of the cyber-bully. 

It makes clear that with category 4 
offences there is a high threshold at the 
evidential stage, and even if that threshold is 
met it might well not be in the public interest 

to proceed with prosecution. The guidelines 
are also keen to make a distinction between 
that which is illegal and that which is 
merely offensive: “Just because the content 
expressed in the communication is in bad 
taste, controversial, or unpopular, and may 
cause offence to individuals or a specific 
community, this is not in itself sufficient 
reason to engage the criminal law” (page 
9). The guidelines also deal with Art 10 
of the European Convention on Human 
Rights (which will doubtless be engaged 
in cases involving s 1 of the Malicious 
Communications Act 1988 and s 127 of the 
Communications Act 2003) and quote from 
Sunday Times v UK (No 2) [1991] ECHR 
50, (1992) 14 EHRR 229: “Freedom of 
expression...is applicable to ‘information’ or 
ideas...that offend, shock or disturb.” 

What, then, are these guidelines trying to 
achieve? They cover a wide range of issues 
and do so in some detail, but what is clear 
with regard to category 4 offences is that the 
CPS is trying to make careful distinctions 
between “mere” offensiveness and bad taste 
on the one hand, and that which crosses the 
line into gross offensiveness, viciousness, 
cruelty, and indecency on the other. The 
distinction will not always be easy to make, 
although one assumes that the CPS is keen 
to avoid a repeat of any case resembling the 
ill-judged 2010 prosecution and conviction 
of Paul Chambers, who tweeted—as a 
joke—that he wanted to blow up Robin Hood 
Airport in Nottingham because of his anger 
over cancelled flights. An unimpressed Court 
of Appeal (Chambers v Director of Public 
Prosecutions [2012] EWHC 2157 (Admin), 
[2013] 1 All ER 149) quashed the conviction.

Blasphemy
That which may or may not be offensive has 
also been an issue for Louis Theroux’s new 
documentary My Scientology Movie. Films 
and books that are critical of the Church 
of Scientology can be a risky endeavour 
given that the Church will quickly litigate 
if it feels that its rights have been infringed. 
The film, at the time of writing, is not going 
to go on general release in the Republic of 
Ireland on the basis—so the makers say—
that (a) Ireland has a blasphemy law, and 
that (b) because the Irish blasphemy law 
covers any religion and not just Christianity 
(Defamation Act 2009, s 36(1)). 

The old common law offences of 
blasphemy and blasphemous libel in England 
only applied to Christianity, and that 
remained the case despite efforts to have 
blasphemy applied to other religions such 
as Islam (R v Chief Metropolitan Stipendiary 
Magistrate, ex parte Choudhury [1991] 1 
QB 429, [1991] 1 All ER 306 (the Satanic 
Verses case). The blasphemy offences were 
abolished in England and Wales under 

the Criminal Justice and Immigration 
Act 2008, s 79. However, the situation 
is different in Scotland and Northern 
Ireland, where offences of blasphemy still 
technically exist. In Scotland there has not 
been a successful blasphemy prosecution 
since 1843 (by comparison the last 
successful prosecution in England was in 
1977 (Whitehouse v Gay News Ltd [1979] 
AC 617, [1979] 1 All ER 898). In Northern 
Ireland the old common law offences of 
blasphemy and blasphemous libel still 
exist (they were untouched by the repeal in 
England and Wales) and thus a prosecution 
is technically still possible. It should also 
be mentioned that the European Court of 
Human Rights in the case of Wingrove v 
UK (App No 17419/90), (1996) 24 EHRR 1 
held that the offence of blasphemy did not 
result in an infringement of Art 10 of the 
Convention and thus Strasbourg did not 
come galloping to the rescue.

inchoate patchwork of law
What this makes for is an inchoate 
patchwork of law in the British Isles that is 
well overdue for reform. The Irish blasphemy 
laws owe their continuing existence to the 
provisions of the Irish Constitution which 
mandates the offence (Art 40.6.1.i.) but 
the current Irish government is proposing 
to hold a referendum to alter that part of 
the Constitution. This legal inconsistency 
was highlighted again last year with—
co-incidentally—another film about 
Scientology called Going Clear, which was 
made by HBO. Sky intended to show the 
film on their Sky Atlantic channel. However, 
Sky hesitated about showing the film in the 
UK on the basis that the Defamation Act 
2013 (which introduced a new and higher 
threshold for judging whether a statement is 
defamatory or not) did not apply in Northern 
Ireland. The film was eventually broadcast 
in the UK on Sky Atlantic on 21 September 
2015. However, the disparity is still causing 
issues. Ron Miscavige, the father of David 
Miscavige (the head of the Church of 
Scientology) has written a book about 
his son, called Ruthless. Lawyers for the 
Church in Belfast threatened the publishers 
of the book with libel proceedings in 
Northern Ireland, but not elsewhere. This 
anomaly is potentially creating a kind of 
forum shopping, although interestingly the 
Church chose not to sue in Scotland despite 
the fact that the Defamation Act 2013 
doesn’t apply there either. The Scottish Law 
Commission has published a discussion 
paper this year on proposals to bring the 
law of Scotland into line with the law of 
England and Wales.   NLJ
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