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Privilege and Internal Investigations in the wake of SFO v. Eurasian Natural Resources Corporation 
Limited [2017] EWHC 1017 (QB) 
 
Corporates facing internal white collar investigations left with much to consider following landmark High 
Court privilege decision writes Raoul Colvile.  
 
 
A. Introduction 
 
Imagine the situation. You’re a senior figure at a high profile company with an operation in the UK. 
Perhaps you do business in the sort of jurisdictions Transparency International might consider ‘high risk’. 
No doubt you have a compliance programme tailored to combat the corporate crime issues which can 
occur there. Or, as was the case with London based mining company Eurasian Natural Resources 
Corporation (ENRC) in December 2010, perhaps you’ve already received a whisper of wrongdoing in a 
subsidiary via an unsubstantiated whistleblowing report. Now you need to consider your next steps. 
 
You will be aware, of course, of the expectations of the SFO in respect of self-reporting corporate 
criminal wrongdoing. You’ll be mindful too of the large fines, reputational damage and criminal 
convictions which can and have flowed from the sort of situations the germ of which has just presented 
itself. Certainly, little about this position is enviable. But what should you do?  
 
One route which had, at the point of writing, commonly been adopted was to instruct a firm of solicitors 
to carry out an internal investigation on your company’s behalf, and additionally as required, to liaise 
with the SFO as that investigation developed. 
 
A solicitor’s expert handling, so the theory went, should allow the corporate to keep what control of the 
process it could and to maximise its options in respect of achieving, should it be desired, one of the new 
regime of plea-bargains (known as DPAs), with which the SFO have recently been equipped.  
 
Crucially too, it had been thought, the benefit of instructing external lawyers to oversee the process 
would be to maximise the ability of the corporate to claim that the various documents created in the 
course of investigation - the very documents which will allow them to ascertain precisely what had 
occurred and so seek legal advice thereon - would enjoy the protection of legal professional privilege 
(LPP) given the litigation which seemed to be in contemplation. 
 
This would mean that, unless the corporate chooses to waive privilege, potentially damaging material 
which might arise in the course of an investigation (for example, in an interview undertaken with a 
witness) would not be required to be disclosed to the prosecutor, and would not therefore be adduced 
as negative evidence in later proceedings.   
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In short, the theory was an attractive one to senior figures - get to the bottom of the issue, seek legal 
advice, and then consider one’s position - all beneath the cloak of privacy which LPP afforded. The 
decision given on 8 May in the High Court by Mrs Justice Andrews in the case of the SFO v. ENRC 
(HQ16X00363) however, appears to have left that theory in tatters.  
 
 
B. Facts 
 
The hearing in question was held in the context of an ongoing criminal investigation by the SFO into 
ENRC. Specifically, the SFO brought a claim against ENRC for a declaration that certain documents 
generated as a result of an internal investigation undertaken between 2011 and 2013 by solicitors and 
forensic accountants into the activities of the defendant and its subsidiaries concerning potential fraud, 
bribery and corruption issues, were not subject to LPP. 
 
By way of background, the SFO had begun a formal investigation in late April 2013 following a period of 
dialogue stretching back to August 2011 (which the SFO recognised as a self-reporting process, albeit 
this categorisation was disputed by ENRC).  

 
The SFO had issued s.2 notices (pursuant to its powers under s.2(3) of the Criminal Justice Act 1987) 
against various entities and individuals in an effort to compel the production of certain documents. 
ENRC asserted that certain of these documents - which were divided into four categories in the 
Judgment - should be withheld from inspection by the SFO on the basis that they were covered by (a) 
litigation privilege, (b) legal advice privilege or (c) both - albeit the primary focus of argument was on 
litigation privilege. 
 
It is helpful to understand a little more about the documents in question, and the four categories were 
as follows: 
 

 Category 1 contained notes taken by Dechert (ENRC’s instructed solicitors) between 10 August 
2011 and 25 March 2013 of the evidence given to them by individuals interviewed about the 
events being investigated.   
 
ENRC claimed (a) litigation privilege, alternatively (b) legal advice privilege in respect of these 
documents on the grounds that for (a) the dominant purposes of the interviews was to enable 
Dechert to obtain relevant information and instructions, and to provide ENRC with advice in 
connection with anticipated litigation, and for (b) the documents could be characterised as 
lawyers’ work product, and that disclosure of them would reveal the trend of the legal advice 
being provided to ENRC. 

 

 Category 2 were materials generated by Forensic Risk Analysis (FRA, a third party consultant) as 
part of a books and records review - with a focus on identifying controls and systems 
weaknesses and potential improvements, between 12 May 2011 and at least 11 January 2013.  
 
ENRC claimed litigation privilege only over this material at the hearing in question, on the basis 
that the dominant purpose of the reports was to identify issues which could likely give rise to 
intervention and prosecution by law enforcement agencies, and to enable ENRC to obtain advice 
and assistance with such anticipated litigation. 



 
 

3 

 

 Category 3 was made up of documents indicating or containing the factual evidence presented 
by Mr Neil Gerard - a partner at Dechert who had conduct of the investigation at all material 
times - to ENRC management on 14 and 15 March 2013.  
 
It was asserted these were subject to (a) legal advice privilege, or (b) litigation privilege in the 
alternative. 
 

 Category 4 contained copies of certain Category 2 documents, and two email communications 
between ENRC executives, one of whom was a lawyer. 
 

It was on these four categories that the Judge was asked to rule. 

 

 

C. Findings of Law 
 
Mrs Justice Andrews’ Judgment is lengthy and detailed, setting out in overview the state of the law in 
the complex area of LPP including specific analysis of the law of both litigation privilege and legal advice 
privilege, as well as the interaction of a number of submissions with both.  
 
Each of ENRC’s claims to litigation privilege were denied, and a single claim to legal advice privilege 
upheld in respect of the Category 3 documents.  
 
A summary of the Judge’s key findings on both heads of privilege is set out. 
 
(i) Litigation Privilege 
 

 Adopting the test in USA v. Phillip Morris, ENRC was required to establish that at the relevant 
time it was “aware of circumstances which rendered litigation between itself and the SFO a real 
likelihood, rather than a mere possibility”. Ultimately, it was the case that the claim for litigation 
privilege ‘fell at the first hurdle’ because ENRC was unable to satisfy that test.  
 

 Additionally, even if that first hurdle had been jumped, ENRC’s claims would have failed. This 
was due to their inability to demonstrate that (in respect of the documents over which litigation 
privilege was claimed) the relevant documents were created with the dominant purpose of 
being used in the conduct of such litigation (and specifically those documents being prepared to 
assist a defence brief, rather than being - for example - a fact finding mission which might one 
day be of assistance in that context). 

 

 The suggestion that a criminal investigation by the SFO should be treated as ‘adversarial 
litigation’ was determined as misconceived. It should instead be appreciated as a preliminary 
step, and one which is generally completed, before any decision to prosecute is taken. 
Documents generated with only a general apprehension of litigation (or generated in 
apprehension of an investigation only) should not be protected by litigation privilege. 
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 Not even the opening of a formal criminal investigation would automatically mean that 
adversarial litigation was in reasonable contemplation for the purposes of litigation privilege 
(comparative points concerning the law around search warrants considered). 
 

 Knowledge within a company of internal allegations of corrupt practices may raise a legitimate 
fear of prosecution if the allegations turn out to have substance to them, but here prosecution 
only became a real prospect once it was discovered that there was some truth in the 
accusations, or at the very least there was some material to support the allegations of corrupt 
practices. In this case there was no suggestion that at the relevant time the allegation were 
anything beyond unverified.  

 

 Documents created with the specific intention of showing them to a potential adversary in 
litigation were not subject to litigation privilege (for example, documents created in an effort to 
persuade an opposing party to settle, or not to bring proceedings in the first place).  
 

 Litigation privilege should not extend to third party documents created in order to obtain legal 
advice as to how best to avoid contemplated litigation, as the avoiding of litigation was 
something distinct from the preparation of a defence. 
 

 Specifically applying the above to the categories identified then, in summary it was held that: 
 

o Concerning the Category 1 documents: a corporate cannot safely assume that interview 
records with its officers and employees can be withheld from the SFO and other 
prosecuting agencies on the basis of litigation privilege. 
 

o On the FRA documents in Categories 2 and 4: where - as it was deemed in this case - the 
work was being done to meet compliance requirements or to obtain accountancy advice 
on remedial steps, this was not sufficiently closely linked to the preparation of a defence 
or obtaining advice in respect of criminal litigation. As such the claim for litigation 
privilege failed. 

 
(ii) Legal Advice Privilege:  
 

 Concerning the Category 1 documents: 
 

o The preparatory and fact finding work done by Dechert - which was intended by ENRC 
to be used to compile presentations for the SFO as part of its engagement with the self-
reporting process - was not privileged. The documents formed part of the preparatory 
work of compiling information to enable the corporate client to seek and receive legal 
advice.  
 

o The fact that the notes were being taken by a lawyer (rather than being a verbatim 
transcript) - and although it could be argued that they might therefore show the 
workings of said lawyer’s mind, their selection of relevant information and so the trend 
of advice - was not sufficient to cloak the selected information with privilege. 
 

 Concerning the Category 3 documents: 
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o The slides prepared by Dechert to present to ENRC management were part of the legal 

advice process, even if they contained factual information. This was because they were 
prepared as part of a specific process of providing legal advice to ENRC. They were part 
of solicitor client communication and fell within the ambit of the protection of solicitors’ 
work product. 
 

 
D. Reception and Commentary 
 
As is to be expected when a pertinent issue with wide reaching consequences is deliberated upon in a 
developing and well covered area of law, there has been quite significant response to the Court’s 
decision. 
 
Some commentators have been of the view that the Judgment provides extensive and clear guidance as 
to the boundaries of LPP, particularly where legal advisors are instructed to act as investigators rather 
than primarily to provide legal advice. Others have focused on its potential effect in the context of the 
developing self-reporting regime and corporate/prosecutorial relationship. 
 
The latter camp suggest that the Judgment’s effect may be an unintended cooling of the practice of 
internal corporate investigations and self-reporting. Without the protection of privilege they argue, 
corporates may decide to put the onus on the SFO to carry out its own investigations. This in turn is 
likely to have an effect on the public purse.  
 
What is clear is that the decision making process for a corporate confronted with a potential white collar 
issue has had an additional element added to it - knowing now, as they do, that the initial investigation 
work which they undertake, even if undertaken by lawyers, is unlikely to be covered by privilege. The 
question of how corporates choose to document any investigative work they do perform is likely to 
become a live one. 
 
It may also be the case, given the nascent nature of a DPA regime which has to date placed company 
pro-activity and co-operation at the heart of SFO expectations, that the waters in this area become 
muddied. 
 
Perhaps unsurprisingly given its significance, the decision is being appealed. No doubt corporates 
contemplating - or already in - dialogue with the SFO will be glued to the result.  
 
 
E. About the Author 
 
Raoul Colvile is a junior barrister at 4-5 Gray’s Inn Square. His practice includes white collar crime, fraud 
and commercial disputes. He was part of the defence team which worked on the UK’s first ever Deferred 
Prosecution Agreement, SFO v. ICBC Standard Bank Plc. 
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The information and any commentary on the law contained in this article is provided free of charge for 

information purposes only. Every reasonable effort is made to ensure the information and commentary is 

accurate and up to date, but no responsibility for its accuracy or correctness, or for any consequences of 

relying on it, is assumed by any member of Chambers or by Chambers as a whole. The information and 

commentary do not, and are not intended to, amount to legal advice to any person on a specific case or 

matter. You are strongly advised to obtain specific, personal advice from a barrister or solicitor about 

your case and not to rely on the information or commentary on this web site. 

 


