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The Administrative Court dismissed a challenge to the local authority’s decision as to 
the level of priority to be awarded under their housing allocation scheme to a family 
living in accommodation which had become statutorily overcrowded as a result of 
children growing older. The Court interpreted the meaning of the applicant’s 
“deliberate act” under the scheme.  

Background

The applicant, his partner and two children moved into a privately-rented one-
bedroom flat in 2014. At that time, the flat was overcrowded by reference to 
Southwark’s room standards, but it was not statutorily overcrowded for the 
purposes of Housing Act Pt X because both children were then aged under 10 
years. In 2016, however, the older child turned 10, with the result that the statutory 
calculation under s326 of the number of persons sleeping in the flat increased 
from three to three and a half. This caused the number of rooms in the flat to be 
insufficient to meet the space standard and the flat accordingly became statutorily 
overcrowded. 

In about 2019, the applicant applied to Southwark for an allocation of social 
housing under their scheme, pursuant to Pt 6 Housing Act 1996. The scheme 
provided for priority between applicants to be reflected mainly by way of a system 
of four bands, in descending order of priority, and the applicant was placed in 
Band 3. The applicant contended that he should have been placed in Band 1, 
which included the following category:  

"Applicants who are statutorily overcrowded as defined by Part X of the 
Housing Act 1985 and have not caused this statutory overcrowding by a 
deliberate act." 

1

Administrative Court, 20 May 2020, Martin Spencer J 

CHRISTOPHER BAKER

4-5 Gray’s Inn Square



Decision

The Court held that the local authority were entitled to decide that the applicant 
had caused the statutory overcrowding by the deliberate act of moving into the flat 
in 2014. The applicant argued that the words “a deliberate act” connoted 
something culpable, in the sense that it was deliberately intended to promote the 
interests of the applicant in relation to the scheme. The Court held this was an 
unnecessary gloss on the wording of the scheme and that what was meant was 
simply an act which was voluntary, in this case entering into the tenancy in 
question. Thus, whether the applicant was aware of the terms of the legislation or 
the scheme could not make any difference. The applicant entered into a tenancy 
for a one-bedroomed flat in the knowledge that four people would be occupying it. 
That was sufficient to found the conclusion that this was a deliberate act within the 
meaning of Band 1. 

Furthermore, the Court held that it had been sensible and lawful for the local 
authority to find that there was a contrast between, on the one hand, a family of 
four which moved into a one-bedroomed flat where statutory overcrowding would 
become inevitable when the children grew older (so-called “natural growth”) and, 
on the other, a family which moved into accommodation which had been 
appropriate for the number of family members at the time but where the 
accommodation then became overcrowded because the family increased in size 
(so-called “natural increase”). The local authority had been entitled to consider 
whether it was fair on the other families on the waiting list that this family should 
be able to "jump the queue" where the accommodation was effectively unsuitable 
from the start. There was sufficient uncertainty in the latter type of case as to 
whether additional children would be born for the local authority reasonably to 
contrast and distinguish that situation with the inevitability that existing children 
would grow older.  

Finally, the Court held that the local authority had not been under any obligation to 
carry out the kind of investigation, as contended by the applicant, of the 
circumstances in which he had taken the tenancy in 2014, before arriving at their 
decision. That argument had been based on an alleged parallel with the level of 
inquiry required for the purposes of an application for homelessness assistance 
under Pt 7 Housing Act 1996 in a case where there was consideration as to 
whether an applicant had become homeless intentionally under s191 as a result of 
a deliberate act or omission. In any event, the Court held the local authority had a 
discretion as to how far it was necessary to investigate in order to reach a lawful 
decision and, given the correct interpretation of the words “deliberate act” in the 
scheme which involved no culpability, no further investigation was required. 
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Comment

This case is a further example of an increasing trend towards challenging 
decisions on housing allocation. Such challenges had become relatively rare after 
the decision of the House of Lords in R (Ahmad) v Newham LBC [2009] UKHL 14; 
[2009] 3 All ER 755, but they have become much more frequent in recent years. 
Although the legal framework under Pt 6 Housing Act 1996 requires a system of 
internal reviews of most decisions, there is no system of statutory appeals, unlike 
homelessness cases under Pt 7 Housing Act 1996. Accordingly, such challenges, 
whether or not they involve a challenge to the authority’s housing allocation 
scheme, have to be brought by way of judicial review. 

One of the likely reasons for the increase in such challenges is the acute shortage 
of social housing, particularly in London. There is a very real incentive for 
homeless applicants and others seeking longer-term, stable accommodation in the 
social rented sector to seek to improve their prospects of securing an allocation 
ahead of the vast multitude of other applicants. Often this is to avoid being placed 
in - or continuing to live in - privately-rented accommodation, which is usually seen 
as being less desirable, less stable and more expensive. 

The Court’s decision in this case is an affirmation of the scope for local authorities 
to exercise discretion in the manner in which they interpret and apply their 
allocation schemes. The courts in general have not, however, always been quite 
so respectful. In R (Woolfe) v Islington LBC [2016] EWHC 1907 (Admin); [2016] 
HLR 42, for example, it was held that the local authority had significantly 
misinterpreted the wording of part of their own scheme, which had not been 
sufficiently clear, with the result that the decision was quashed, albeit that the 
scheme was nonetheless found to be lawful. Decisions based on schemes which 
are unclear or incomplete can be particularly vulnerable. 

The formulation of schemes and the wording of allocation decisions has become 
detailed, technical and complex, often involving difficult policy decisions to cope 
with huge and chronic housing demand for very small amounts of available social 
housing stock. It seems almost inevitable that litigation in this area will increase, 
requiring even greater care to be taken by local authorities when framing their 
schemes and taking decisions.
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