
COMPANY IN LIQUIDATION CAN PURSUE ADJUDICATION 
AGAINST CROSS-CLAIMING CREDITOR

•  Automatic insolvency set-off 
under r. 14.25 Insolvency Rules 
did not deprive an adjudicator 
of jurisdiction over an insolvent 
company’s claim against a 
creditor in a construction dispute. 
The claim was not assignable, 
but it and the cross-claim did 
not lose their separate identity 
for all purposes and were to be 
separately considered to ascertain 
the balance. Yet, there was a 
“single dispute” for Scheme for 
Construction Contracts purposes, 
as the claim could not be decided 
without consideration of the 
cross-claim by way of defence.  

•  The liquidator should not 
be injuncted from pursuing 
adjudication: only exceptionally 
should pursuit of a contractual, 
still less a statutory, right be 
restrained. Adjudication would 
resolve the dispute as a prelude 
to a final arithmetical insolvency 
set-off account, and would 
not be futile even if unlikely 
to be summarily enforceable. 
Consideration of costs and 
burdens on the Court also 
militated against injunction.

BRESCO ELECTRICAL SERVICES LTD (IN 
LIQUIDATION) V MICHAEL J LONSDALE 
(ELECTRICAL) LTD [2020] UKSC 25 SC, 17 June 2020.

B was sub-contracted by M to carry out works under a 
construction contract. B ceased attending site alleging 
repudiatory breach by M and shortly afterwards 
went into creditors’ voluntary liquidation. M also 
accused B of repudiatory breach, claiming damages 
of £325k. B, served notice of intention to refer a 
dispute to adjudication under Part II  Housing Grants, 
Construction and Regeneration Act 1996, claiming 
£219k for the value of work done, and damages.

M brought CPR Part 8 proceedings in the Technology 
and Construction Court for a declaration that the 
adjudicator lacked jurisdiction, and an injunction 
restraining pursuit of the adjudication. Fraser J held 
that the adjudicator did not have jurisdiction. The 
Court of Appeal held that there was jurisdiction, 
but injuncted adjudication as an exercise in futility 
and a waste of time and money. The Supreme Court 
overturned its decision on the latter issue, allowing 
B’s appeal.
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