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Disability and the Right to Vote: 

Katharine Elliot, 4-5 Gray’s Inn Square 

 
Reflections on R (Andrews) v Minister for the Cabinet Office (No 1) [2019] 

EWHC 1126 (Admin) and R (Andrews) v Minister for the Cabinet Office (No 2) 
[2021] EWHC 2233 (Admin) 

 
 

The decisions in Andrews (No 1) and Andrews (No 2) deal with the extent and sufficiency of 

the measures in place under the Representation of the People Act 1983 (the “RPA 1983”) 

to assist blind and partially-sighted voters to vote in UK parliamentary elections. In reaching 

its decisions, the Court clarified the approach that will be taken to issues of disability, human 

rights and discrimination in the field of Election Law. 

 

Arrangements for disabled voters 

Schedule 1 of the RPA 1983 contains the rules for UK parliamentary elections (the “Rules”). 

By section 23(2) RPA 1983, it is the general duty of the Returning Officer for each 

constituency to “…do all such acts and things as may be necessary for effectively conducting 

the election in the manner provided by [the Rules]”. In particular, the Returning Officer must 

provide the Presiding Officer at each polling station with the equipment specified in Rule 29. 

In addition to ballot boxes, ballot papers, and other paraphernalia, under Rule 29(3A)(b) this 

includes: 

“A device of such description which may be prescribed for enabling voters who are blind or 

partially-sighted to vote without any need for assistance from the presiding officer or any 

companion (within the meaning of rule 39(1)).” 

The technical requirements for that device are set out in regulation 12 of the Representation 

of the People (England and Wales) Regulations 2001 (the “2001 Regulations”). The current 

form of that device is known as the Tactile Voting Device (the “TVD”), which is placed over 

the ballot paper and contains raised numbers and numbers in Braille to allow the voter to 

identify the number and position of the corresponding boxes on the ballot paper. However, 

and crucially for the purposes of the Andrews litigation, the TVD does not contain any 

information to enable the voter to know the names of the candidates on the ballot paper or 

which parties they represent as identified in each box. As stated by Swift J in in Andrews 

(No 1) as a result “The TVD will only permit a blind person to vote without assistance if she 

memorised the order of candidates on the ballot paper…”. 
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The Rules make express provision for the assistance of blind and other disabled voters from 

the Presiding Officer or from so-called companions.  

 Rule 38(1) provides that the Presiding Officer on the application of a voter “who is 

incapacitated by blindness or other disability from voting in manner directed by these 

rules” shall, in the presence of the polling agents, cause the voter’s vote to be marked 

on a ballot paper in the manner directed by the voter, and the ballot paper to be placed 

in the ballot box, with the name and registration number of the voter and the fact and 

reason for the vote being marked in this way recorded on a list (Rule 38(2)). The 

Presiding Officer may assist the voter in ways that fall short of this (e.g. reading the list 

of candidates to a blind voter or assisting them to find the right part of the ballot paper 

so as to vote for the candidate of his or her choice).  

 

 As to companions, if a blind or other disabled voter applies to the Presiding Officer to 

vote with the assistance of someone at the polling station with him or her (i.e. a 

companion), the Presiding Officer shall require the voter to make an oral or written 

declaration of their disability and that they are unable to vote without assistance (Rule 

39(1)). If the Presiding Officer is satisfied that the voter is blind or disabled and unable 

to vote unaided they may permit the companion to assist the voter if they are satisfied 

by a written declaration made by the companion that (Rule (39(2)): 

 

 The companion is qualified (i.e. a member of the voter’s immediate family over 

the age of 18 or someone who is legally able to vote in the UK) (Rule 39(3)); 

and, 

 

 The companion has not previously assisted more than one voter at the election 

(Rule 39(2)(b)(ii)). 

Once permissions is given, Rule 39(2) provides that anything required to be done under the 

Rules to or by the voter in connection with the giving of his or her vote may be done to or 

with the assistance of the companion (e.g. the companion may assist the voter to identify 

the candidate he or she wishes to vote for, assist the voter to vote for that candidate by 

guiding their hand to make a mark against the candidate’s name or mark the ballot paper on 

behalf of the voter). The name and registration number of the voter and the name and 

address of the companion will be recorded in a list (Rule 39(4)). 

Under the Rules, a voter’s ballot is secret. This freedom is preserved by obligations placed 

on Returning Officers, Presiding Officers and others involved in the election process, 
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including companions, by section 66 RPA 1983, breach of which is a criminal offence. 

Section 66(5) RPA 1983 expressly provides that: 

“No person having undertaken to assist a blind voter to vote shall communicate at any time 

to any person any information as to the candidate for whom that voter intends to vote or has 

voted, or as to the number or other unique identifying mark on the back of the ballot paper 

given for the use of that voter.”  

 

The arrangements aren’t good enough: the Court steps in in Andrews (No 1) 

The Claimant, Rachel Andrews, was registered blind and was unable to vote without 

assistance either from the Presiding Officer or a companion. She contended that regulation 

12 of the 2001 Regulations and the TVD represented a failure to achieve the stated purpose 

under Rule 29(3A) because she was unable to mark her ballot paper against the name of 

the candidate she wished to vote for without that assistance. Further, she was denied the 

opportunity to cast her ballot in secret because she would have to tell either the Presiding 

Officer or her companion for whom she wished to vote. Ms Andrews contended that if the 

TVD was to meet the objective of Rule 29(3A) it would need to have as a minimum a row by 

row down the ballot list of the name and party name of each candidate in raised writing or in 

Braille.  

The Minister argued that the TVD was a lawful exercise of the power under Rule 29(3A), 

because it enabled the blind voter to vote without assistance on the basis that “to vote” on a 

proper construction of the Rules meant simply to mark the ballot paper. The TVD allowed 

the voter to identify where on the ballot paper a valid mark could be made against the name 

of one of the candidates, which mark would constitute a valid vote for the purposes of Rule 

47(2). The Minister further argued that the scope of Rule 29(3A) did not permit the sort of 

device Ms Andrews was advocating for. 

“Vote” is defined in section 202(1) RPA 1983 as follows: “‘voter’ means a person voting at 

an election…and ‘vote’ (whether noun or verb) shall be construed accordingly…”. In rejecting 

the Minister’s construction of the term, Swift J held as follows (at paragraphs 20 - 22): 

“[20] As a simple matter of language, it is possible to equate the words ‘to vote’ with the 

simple marking of the ballot paper. But that conclusion does not survive if those words are 

construed in their context. Rule 18 provides that the outcome of an election is determined 

by the court of votes given to each candidate. This makes a point which is obvious as a 

matter of common experience, that voting is an act of choosing between the candidates who 

have been nominated. A description of voting only in terms of marking a ballot paper focuses 

on the physical act but pays no attention at all to the purposes of the act, namely for the 
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voter to sate her preferred candidate. I do not consider it possible to separate the act from 

its purpose.  

[21]…Voting under the rules means marking a ballot paper so as to indicate an intention to 

vote for one or other candidate. [22]…A device that does no more than enable blind voters 

to identify where on a ballot paper the cross can be marked, without being able to distinguish 

one candidate from another, does not in any realistic sense enable that person to vote. 

Enabling a blind voter to mark ballot papers without being able to know which candidate she 

is voting for, is a parody of the electoral process established under the Rules.” 

Swift J therefore held that the power in Rule 29(3A) was not limited to providing a device of 

the current TVD type. There was obvious scope for creating a device which did fulfil the 

purpose of Rule 29(3A).  Regulation 12 of the 2001 Regulations was an ultra vires use of 

the power in Rule 29(3A) and the Claimant was granted a declaration to that effect. No order 

quashing the regulation was sought. The judge commented that even if such relief had been 

sought, it would probably not have been granted because, while the TVD did not fulfil the 

purpose of Rule 29(3A), it did provide some assistance to blind and partially sighted voters. 

Quashing it pending further consideration by the Government of Rule 29(3A) would serve 

no discernible public interest. 

 

No change: The Court declines to intervene further in Andrews (No 2)  

The issue returned to the High Court in June 2021 in Andrews (No 2) on the basis that since 

the decision in Andrews (No 1)  there had been no change to regulation 12 of the 2001 

Regulations, despite the general election in December 2019. In addition to a repeat of her 

claim for declaratory relief in Andrews (No 1), Ms Andrews contended under the Human 

Rights Act 1998 (the “HRA 1998”) that the failure to put adequate arrangements in place 

amounted to a breach of her human rights under Article 3 Protocol 1 of the European 

Convention on Human Rights (the “ECHR”) or, alternatively, amounted to a breach of the 

prohibition against discrimination by reason of disability under Article 14 ECHR when taken 

together with Article 3 Protocol 1. 

Article 3 Protocol 1 ECHR provides that the contracting states: 

“…undertake to hold free elections at reasonable intervals by secret ballot, under conditions 

which will ensure the free expression of the opinion of the people in the choice of the 

legislature.” 

Article 14 ECHR provides that: 

“The enjoyment of the rights and freedoms set forth in [the ECHR] shall be secured without 

discrimination on any ground such as sex, race, colour, language, religion, political or other 
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opinion, national or social origin, association with a national minority, property, birth or other 

status”. 

“Other status” includes disability. Ms Andrews’ claim was based on the argument that her 

inability to vote without assistance meant the secrecy of the ballot was impaired.  

The Government explained to the Court the two options it had considered taking since 

Andrews (No 1), which were: 

 A proposed amendment to Rule 29(3A)(b) via the Elections Bill to remove the specific 

requirement for an assistive device and replace it with a general obligation to provide 

equipment and support for all disabled persons; or, 

 

 To amend the 2001 Regulations to provide for an audio device option to supplement 

the TVD. This was the preferred option at the time of the hearing and a proposed audio 

device had been trialled on a small scale during the May 2021 local elections, the 

outcome of which remained under consideration in June 2021. There was no certain 

timescale for the implementation of this option. 

In these circumstances, Swift J held that granting fresh declaratory relief would not serve 

any purpose distinct from that granted in Andrews (No 1) and so dismissed that aspect of 

Ms Andrew’s fresh claim.  

Swift J also dismissed her claims under the HRA 1998 for the following reasons: 

 Ms Andrews had failed to establish any interference with the right to vote protected 

under Article 3 Protocol 1. The right to vote was not absolute and contracting states 

had a significant margin of discretion in how to frame that right in domestic law. The 

European Court of Human Rights had not sought to prescribe precise rules for the 

conduct of elections, recognising that such matters must primarily be ones of national 

choice (e.g. Communist Party of Russia v Russia (2015) 61 EHRR 28). The secrecy 

protections afforded by section 66 RPA 1983, and particularly section 66(5) RPA 1983, 

were sufficient to meet the requirements of Article 3 Protocol 1. Article 3 Protocol 1 did 

not require a voter to be able to vote without assistance. 

 

 Further, Ms Andrews’ claim for breach of Article 3 Protocol 1 alone and/or Article 14 

taken with Article 3 Protocol 1 was outside the scope of section 6 HRA 1998 as a 

failure to introduce in or lay before Parliament a proposal for legislation was expressly 

discounted as an act for the purposes of a human rights claim (s.6(6)(a) HRA 1998). 

This included secondary legislation required to be made by an affirmative resolution 

procedure, which would be true in the instant case (per s.202(1) RPA 1983) (R (Rose) 
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v SoS for Health [2002] EWHC 1593; R (T) CC of Greater Manchester Police [2015] 

AC 49). 

 

 In any event, there was no merit in Ms Andrew’s Article 14 claim that voting 

arrangements were discriminatory towards blind or partially sighted persons. It was 

correct that the Rules were modified for persons who by reason of disability required 

assistance to vote. Those modifications were sufficient to meet any obligation to make 

reasonable adjustment or accommodation arising when Article 14 and Article 3 

Protocol 1 were taken together. No question of justification arose. 

 

 In the alternative, if the issue of justification did arise, while progress towards providing 

a device to enable blind and partially-sighted voters to vote without assistance had 

been slower than might be hoped, progress had been made and changes to the voting 

process merited “careful and proper thought and reflection”. The Minister had therefore 

acted for a legitimate purpose in a way which struck a permissible balance between 

the general public interest and the rights of disabled persons. 

 
 

The way forward 

To date, the arrangements for blind and partially sighted voters remain as they were before 

Swift J in June 2021 and there remains widespread dissatisfaction amongst individuals, 

charitable and other organisations about the arrangements for facilitating independent voting 

in the UK. 

In addition to the next steps considered by the Government following Andrews (No 1), there 

have been other developments in the field of disability and Election Law since the Andrews 

litigation commenced, including: 

 In December 2019, the Cabinet Office informed all Returning Officers that they could 

allow people with sight loss to use tools such as video magnifiers or mobile phones to 

help them vote independently as a reasonable adjustment under the Equality Act 2010. 

The decision about whether to allow these adjustments rests with the individual 

Returning Officer. 

 An amendment has been proposed to Rule 39(2) under the Elections Bill to allow all 

persons over the age of 18 to act as companions. A further amended to section 66 

RPA 1983 expressly secures the obligation of secrecy for all disabled voters assisted 

to vote under the Rules. 
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The issue of disability and voting rights is likely to grow in importance as the average age in 

the UK continues to rise and more and more voters will need to overcome physical and other 

hurdles to exercise their democratic right to vote. Given the evolving understanding of 

disability in society generally, perhaps it is time for the Government to consider in greater 

depth the wider ways in which voters with a range of disabilities (i.e. beyond visual 

impairment) are disenfranchised from the voting process, for example what steps can be 

taken to assist those with limited or fluctuating mental capacity to exercise their right to vote, 

particularly in light of the prohibition under section 29 of the Mental Capacity Act 2005.  


